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2. PLEADING-General issue-Special pleas. Where the general issue has been 

pleaded, special pleas which set up matters of defence which can be proved under 
the general issue should be rejected. 

3. BOND--Non estfactum-Failure of obligor to sign-Injury. The failure of one 
of the obligors in a bond to sign it in person, if it can be set up as a defence in any 
case by the other obligors, cannot be set up where it appears that judgment has 
been rendered against such obligor, and no one has been injured by his failure to 
sign and acknowledge the bond in proper person. 

PAYNE'S EX'ORS V. HUFFMAN.-Decided at Wytheville, June 21, 
1900. Cardwell, J. Absent, Riely, J: 

1. ASSIGNOR AND ASSIGQNEE-Diligence-Recourse-Case in judgment. Due dil- 

igence must be used to charge either a guarantor or an assignor. The assignee 
being entitled to recover of the assignor on the grounds of failure of consideration, 
it will devolve on him to show (unless otherwise agreed) that he used due dili- 

gence to collect the debt of the debtor, but used it in vain. What is due diligence 
cannot be precisely defined, but immediate suit, followed by execution, is always 
due diligence, though this is not indispensable. In the case in judgment the 

assignee has not only failed to show due diligence or lack of injury to the assignor, 
but the evidence tends to show that if diligence had been used the debt could have 
been made out of the principal debtor, and therefore the assignee cannot recover 
of his assignor. 

REPASS V. MooRE.--Decided at Wytheville, June 21, 1900.-Keith, 
P. Absent, Riely, J: 

1. SUBROGATION-Taxes- Voluntary payment by treasurer. A county treasurer 
who voluntarily pays the State and county taxes of a tax-payer in his hands for 
collection without any previous request or subsequent promise of indemnity, and 
with no assignment of the tax lien (if it be capable of assignment) is not entitled 
to be subrogated to the liens of the State and county for the taxes so paid. The 
doctrine of subrogation is not enforced in favor of mere volunteers. 

WISE V. COMMONWEALTH.-Decided at Wytheville, June 21, 1900. 
-Keith, P. Absent, Riely, J: 

1. CRIMINAL LAw-Trespass-Claim of right-Bona fides-Eridence- Verbal 
contract to convey land. A defendant cannot be convicted of a trespass where the 
act complained of was done under a bona fide claim of right, and evidence of a 
verbal contract to convey to the defendant the land on which the alleged trespass 
was committed, though not admissible to show title, is admissible to show the bona 

fides of defendant's claim. 

WARD V. REASOR.-Decided at Wytheville, June 28, 1900. Card- 
well, J. Absent, Riely, J: 

1. PLEADING-M-alicious prosecution-Declaration-Finality of prosecution. In 
an action for malicious prosecution it must be charged and proved, amongst other 

things, that the prosecution alleged in the declaration and conducted to its termi- 

348 6 VIRGINIA LAW REGISTER. [Sept., 

2. PLEADING-General issue-Special pleas. Where the general issue has been 

pleaded, special pleas which set up matters of defence which can be proved under 
the general issue should be rejected. 

3. BOND--Non estfactum-Failure of obligor to sign-Injury. The failure of one 
of the obligors in a bond to sign it in person, if it can be set up as a defence in any 
case by the other obligors, cannot be set up where it appears that judgment has 
been rendered against such obligor, and no one has been injured by his failure to 
sign and acknowledge the bond in proper person. 

PAYNE'S EX'ORS V. HUFFMAN.-Decided at Wytheville, June 21, 
1900. Cardwell, J. Absent, Riely, J: 

1. ASSIGNOR AND ASSIGQNEE-Diligence-Recourse-Case in judgment. Due dil- 

igence must be used to charge either a guarantor or an assignor. The assignee 
being entitled to recover of the assignor on the grounds of failure of consideration, 
it will devolve on him to show (unless otherwise agreed) that he used due dili- 

gence to collect the debt of the debtor, but used it in vain. What is due diligence 
cannot be precisely defined, but immediate suit, followed by execution, is always 
due diligence, though this is not indispensable. In the case in judgment the 

assignee has not only failed to show due diligence or lack of injury to the assignor, 
but the evidence tends to show that if diligence had been used the debt could have 
been made out of the principal debtor, and therefore the assignee cannot recover 
of his assignor. 

REPASS V. MooRE.--Decided at Wytheville, June 21, 1900.-Keith, 
P. Absent, Riely, J: 

1. SUBROGATION-Taxes- Voluntary payment by treasurer. A county treasurer 
who voluntarily pays the State and county taxes of a tax-payer in his hands for 
collection without any previous request or subsequent promise of indemnity, and 
with no assignment of the tax lien (if it be capable of assignment) is not entitled 
to be subrogated to the liens of the State and county for the taxes so paid. The 
doctrine of subrogation is not enforced in favor of mere volunteers. 

WISE V. COMMONWEALTH.-Decided at Wytheville, June 21, 1900. 
-Keith, P. Absent, Riely, J: 

1. CRIMINAL LAw-Trespass-Claim of right-Bona fides-Eridence- Verbal 
contract to convey land. A defendant cannot be convicted of a trespass where the 
act complained of was done under a bona fide claim of right, and evidence of a 
verbal contract to convey to the defendant the land on which the alleged trespass 
was committed, though not admissible to show title, is admissible to show the bona 

fides of defendant's claim. 

WARD V. REASOR.-Decided at Wytheville, June 28, 1900. Card- 
well, J. Absent, Riely, J: 

1. PLEADING-M-alicious prosecution-Declaration-Finality of prosecution. In 
an action for malicious prosecution it must be charged and proved, amongst other 

things, that the prosecution alleged in the declaration and conducted to its termi- 

348 6 VIRGINIA LAW REGISTER. [Sept., 

2. PLEADING-General issue-Special pleas. Where the general issue has been 

pleaded, special pleas which set up matters of defence which can be proved under 
the general issue should be rejected. 

3. BOND--Non estfactum-Failure of obligor to sign-Injury. The failure of one 
of the obligors in a bond to sign it in person, if it can be set up as a defence in any 
case by the other obligors, cannot be set up where it appears that judgment has 
been rendered against such obligor, and no one has been injured by his failure to 
sign and acknowledge the bond in proper person. 

PAYNE'S EX'ORS V. HUFFMAN.-Decided at Wytheville, June 21, 
1900. Cardwell, J. Absent, Riely, J: 

1. ASSIGNOR AND ASSIGQNEE-Diligence-Recourse-Case in judgment. Due dil- 

igence must be used to charge either a guarantor or an assignor. The assignee 
being entitled to recover of the assignor on the grounds of failure of consideration, 
it will devolve on him to show (unless otherwise agreed) that he used due dili- 

gence to collect the debt of the debtor, but used it in vain. What is due diligence 
cannot be precisely defined, but immediate suit, followed by execution, is always 
due diligence, though this is not indispensable. In the case in judgment the 

assignee has not only failed to show due diligence or lack of injury to the assignor, 
but the evidence tends to show that if diligence had been used the debt could have 
been made out of the principal debtor, and therefore the assignee cannot recover 
of his assignor. 

REPASS V. MooRE.--Decided at Wytheville, June 21, 1900.-Keith, 
P. Absent, Riely, J: 

1. SUBROGATION-Taxes- Voluntary payment by treasurer. A county treasurer 
who voluntarily pays the State and county taxes of a tax-payer in his hands for 
collection without any previous request or subsequent promise of indemnity, and 
with no assignment of the tax lien (if it be capable of assignment) is not entitled 
to be subrogated to the liens of the State and county for the taxes so paid. The 
doctrine of subrogation is not enforced in favor of mere volunteers. 

WISE V. COMMONWEALTH.-Decided at Wytheville, June 21, 1900. 
-Keith, P. Absent, Riely, J: 

1. CRIMINAL LAw-Trespass-Claim of right-Bona fides-Eridence- Verbal 
contract to convey land. A defendant cannot be convicted of a trespass where the 
act complained of was done under a bona fide claim of right, and evidence of a 
verbal contract to convey to the defendant the land on which the alleged trespass 
was committed, though not admissible to show title, is admissible to show the bona 

fides of defendant's claim. 

WARD V. REASOR.-Decided at Wytheville, June 28, 1900. Card- 
well, J. Absent, Riely, J: 

1. PLEADING-M-alicious prosecution-Declaration-Finality of prosecution. In 
an action for malicious prosecution it must be charged and proved, amongst other 

things, that the prosecution alleged in the declaration and conducted to its termi- 

348 6 VIRGINIA LAW REGISTER. [Sept., 

2. PLEADING-General issue-Special pleas. Where the general issue has been 

pleaded, special pleas which set up matters of defence which can be proved under 
the general issue should be rejected. 

3. BOND--Non estfactum-Failure of obligor to sign-Injury. The failure of one 
of the obligors in a bond to sign it in person, if it can be set up as a defence in any 
case by the other obligors, cannot be set up where it appears that judgment has 
been rendered against such obligor, and no one has been injured by his failure to 
sign and acknowledge the bond in proper person. 

PAYNE'S EX'ORS V. HUFFMAN.-Decided at Wytheville, June 21, 
1900. Cardwell, J. Absent, Riely, J: 

1. ASSIGNOR AND ASSIGQNEE-Diligence-Recourse-Case in judgment. Due dil- 

igence must be used to charge either a guarantor or an assignor. The assignee 
being entitled to recover of the assignor on the grounds of failure of consideration, 
it will devolve on him to show (unless otherwise agreed) that he used due dili- 

gence to collect the debt of the debtor, but used it in vain. What is due diligence 
cannot be precisely defined, but immediate suit, followed by execution, is always 
due diligence, though this is not indispensable. In the case in judgment the 

assignee has not only failed to show due diligence or lack of injury to the assignor, 
but the evidence tends to show that if diligence had been used the debt could have 
been made out of the principal debtor, and therefore the assignee cannot recover 
of his assignor. 

REPASS V. MooRE.--Decided at Wytheville, June 21, 1900.-Keith, 
P. Absent, Riely, J: 

1. SUBROGATION-Taxes- Voluntary payment by treasurer. A county treasurer 
who voluntarily pays the State and county taxes of a tax-payer in his hands for 
collection without any previous request or subsequent promise of indemnity, and 
with no assignment of the tax lien (if it be capable of assignment) is not entitled 
to be subrogated to the liens of the State and county for the taxes so paid. The 
doctrine of subrogation is not enforced in favor of mere volunteers. 

WISE V. COMMONWEALTH.-Decided at Wytheville, June 21, 1900. 
-Keith, P. Absent, Riely, J: 

1. CRIMINAL LAw-Trespass-Claim of right-Bona fides-Eridence- Verbal 
contract to convey land. A defendant cannot be convicted of a trespass where the 
act complained of was done under a bona fide claim of right, and evidence of a 
verbal contract to convey to the defendant the land on which the alleged trespass 
was committed, though not admissible to show title, is admissible to show the bona 

fides of defendant's claim. 

WARD V. REASOR.-Decided at Wytheville, June 28, 1900. Card- 
well, J. Absent, Riely, J: 

1. PLEADING-M-alicious prosecution-Declaration-Finality of prosecution. In 
an action for malicious prosecution it must be charged and proved, amongst other 

things, that the prosecution alleged in the declaration and conducted to its termi- 

348 6 VIRGINIA LAW REGISTER. [Sept., 

2. PLEADING-General issue-Special pleas. Where the general issue has been 

pleaded, special pleas which set up matters of defence which can be proved under 
the general issue should be rejected. 

3. BOND--Non estfactum-Failure of obligor to sign-Injury. The failure of one 
of the obligors in a bond to sign it in person, if it can be set up as a defence in any 
case by the other obligors, cannot be set up where it appears that judgment has 
been rendered against such obligor, and no one has been injured by his failure to 
sign and acknowledge the bond in proper person. 

PAYNE'S EX'ORS V. HUFFMAN.-Decided at Wytheville, June 21, 
1900. Cardwell, J. Absent, Riely, J: 

1. ASSIGNOR AND ASSIGQNEE-Diligence-Recourse-Case in judgment. Due dil- 

igence must be used to charge either a guarantor or an assignor. The assignee 
being entitled to recover of the assignor on the grounds of failure of consideration, 
it will devolve on him to show (unless otherwise agreed) that he used due dili- 

gence to collect the debt of the debtor, but used it in vain. What is due diligence 
cannot be precisely defined, but immediate suit, followed by execution, is always 
due diligence, though this is not indispensable. In the case in judgment the 

assignee has not only failed to show due diligence or lack of injury to the assignor, 
but the evidence tends to show that if diligence had been used the debt could have 
been made out of the principal debtor, and therefore the assignee cannot recover 
of his assignor. 

REPASS V. MooRE.--Decided at Wytheville, June 21, 1900.-Keith, 
P. Absent, Riely, J: 

1. SUBROGATION-Taxes- Voluntary payment by treasurer. A county treasurer 
who voluntarily pays the State and county taxes of a tax-payer in his hands for 
collection without any previous request or subsequent promise of indemnity, and 
with no assignment of the tax lien (if it be capable of assignment) is not entitled 
to be subrogated to the liens of the State and county for the taxes so paid. The 
doctrine of subrogation is not enforced in favor of mere volunteers. 

WISE V. COMMONWEALTH.-Decided at Wytheville, June 21, 1900. 
-Keith, P. Absent, Riely, J: 

1. CRIMINAL LAw-Trespass-Claim of right-Bona fides-Eridence- Verbal 
contract to convey land. A defendant cannot be convicted of a trespass where the 
act complained of was done under a bona fide claim of right, and evidence of a 
verbal contract to convey to the defendant the land on which the alleged trespass 
was committed, though not admissible to show title, is admissible to show the bona 

fides of defendant's claim. 

WARD V. REASOR.-Decided at Wytheville, June 28, 1900. Card- 
well, J. Absent, Riely, J: 

1. PLEADING-M-alicious prosecution-Declaration-Finality of prosecution. In 
an action for malicious prosecution it must be charged and proved, amongst other 

things, that the prosecution alleged in the declaration and conducted to its termi- 


	Article Contents
	p. 348

	Issue Table of Contents
	Virginia Law Register, Vol. 6, No. 5, Sep., 1900
	George M. Cochran, as a Lawyer [pp.  275 - 284]
	The Lawyer of the Future [pp.  285 - 296]
	Recent Virginia Decisions Reported in Full
	United States District Court. (Western District of Virginia.) In Re D. A. Tobias, Bankrupt [pp.  297 - 302]
	Supreme Court of Appeals of Virginia. Richmond. Eaves v. Vial. February 15, 1900 [pp.  303 - 309]
	Millhiser & Co. v. McKinley, Rangeley & Co. Supreme Court of Appeals: At Richmond. March 15, 1900 [pp.  309 - 315]
	Washington, Alexandria & Mt. Vernon Railway Co. v. City Council of Alexandria. Supreme Court of Appeals: At Wytheville. June 14, 1900 [pp.  316 - 322]
	Reed v. Commonwealth. Supreme Court of Appeals: At Wytheville. June 14, 1900 [pp.  323 - 334]
	Andrews v. Roanoke Building Association and Investment Co. Supreme Court of Appeals: At Wytheville. July 5, 1900 [pp.  334 - 338]

	Digest of Other Recent Virginia Decisions
	Merchants Bank of Danville v. Ballou. Decided at Richmond, February 8, 1899 [p.  339]
	Richmond Traction Company v. Murphy. Decided at Richmond, February 8, 1900 [pp.  339 - 340]
	Covington v. Griffin's Adm'r. Decided at Richmond, February 15, 1900 [p.  340]
	Nalle v. Farrish. Decided at Richmond, February 15, 1900 [p.  340]
	Poindexter v. May. Decided at Richmond, February 15, 1900 [p.  341]
	Fischer v. Lee and Others. Decided at Richmond, March 15, 1900 [pp.  341 - 342]
	Peyton v. Perkinson. Decided at Richmond, March 15, 1900 [p.  342]
	Morgan v. Commonwealth. Decided at Richmond, March 15, 1900 [pp.  342 - 343]
	Dingee, Weinman & Co. v. Unrue's Adm'x. Decided at Richmond, March 29, 1900 [pp.  343 - 344]
	Richmond City v. Epps, Sergeant. Decided at Richmond, March 29, 1900 [p.  344]
	Payne v. Tancil. Decided at Richmond, March 29, 1900 [pp.  344 - 345]
	Board of Supervisors of Norfolk County v. Cox. Decided at Wytheville, June 14, 1900 [p.  345]
	Gillespie v. Coleman. Decided at Wytheville, June 14, 1900 [p.  345]
	Koss and Others v. Castelberg and Others. Decided at Wytheville, June 14, 1900 [pp.  345 - 346]
	Montgomery v. Commonwealth. Decided at Wytheville, June 14, 1900 [p.  346]
	Payne v. Zell. Decided at Wytheville, June 14, 1900 [p.  346]
	Southern Railway Co. v. Cooper. Decided at Wytheville, June 14, 1900 [pp.  346 - 347]
	Crockett v. Grayson. Decided at Wytheville, June 21, 1900 [p.  347]
	Blankenship and Others v. Ely. Decided at Wytheville, June 21, 1900 [pp.  347 - 348]
	Payne's Ex'ors v. Huffman. Decided at Wytheville, June 21, 1900 [p.  348]
	Repass v. Moore. Decided at Wytheville, June 21, 1900 [p.  348]
	Wise v. Commonwealth. Decided at Wytheville, June 21, 1900 [p.  348]
	Ward v. Reasor. Decided at Wytheville, June 28, 1900 [pp.  348 - 349]
	Kelly v. Lehigh Mining and Manufacturing Co. Decided at Wytheville, June 28, 1900 [p.  349]
	Max Meadows Land and Improvement Co. v. McGavock and Others. Decided at Wytheville, June 28, 1900 [pp.  349 - 350]
	Smith's Executor v. Powell, Trustee, and Others. Decided at Wytheville, July 5, 1900 [p.  350]
	Carper v. Marshall. Decided at Wytheville, July 5, 1900 [pp.  350 - 351]
	Mitchell and Others v. Witt, Judge. Decided at Wytheville, July 5, 1900 [p.  351]
	Willard v. Willard. Decided at Wytheville, July 5, 1900 [pp.  351 - 352]
	Newbury v. Bank of Princeton. Decided at Wytheville, July 5, 1900 [p.  352]
	Cash v. Humphreys, Receiver. Decided at Wytheville, July 5, 1900 [p.  352]
	Newberry and Others v. French. Decided at Wytheville, July 5, 1900 [pp.  352 - 353]
	National Mutual Building & Loan Asso'n v. Blair. Decided at Wytheville, July 5, 1900 [p.  353]
	Eubank v. Broughton. Decided at Wytheville, July 5, 1900 [pp.  353 - 354]

	Editorial [pp.  355 - 361]
	Notes of Cases
	Estate by Entireties [p.  362]
	Police Power. Barbers [p.  362]
	Homestead Exemption. Selection Where Husband Insane [p.  362]
	Federal Laws. Administration in State Courts [p.  362]
	Municipal Corporations. Encroachment on Street. Bay Windows [p.  362]
	Constitutional Law. Right to Be Confronted with Witnesses [p.  362]
	Public Schools. Whites and Negroes [p.  362]
	Covenants Running with Land [p.  363]
	National Banks. Lien on Shares [p.  363]
	Limitation of Estates. Conditions Subsequent. Impossibility of Performance [p.  363]
	Police Power. Department Stores [p.  363]
	Master and Servant. Appliances [pp.  363 - 364]
	Bankruptcy. Jurisdiction of Suits by Trustee to Recover Assets [p.  364]
	Constitutional Law. Exemption from Taxation [pp.  364 - 365]

	Miscellany [pp.  366 - 369]
	Back Matter [p.  370]



